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DISCIPLINARY DECISION 

Match 
 

New Zealand v Ireland 

Competition 
 

Ireland’s Tour of New Zealand 2022 

Date of match 
 

16 July 2022 Match venue Sky Stadium, Wellington, 
New Zealand 

Rules to apply 
 

Regulation 17 World Rugby Handbook 
 

[insert logo e.g.] 
PARTICULARS OF OFFENCE 

Player’s surname 
 

Porter  Date of birth 16 January 1996 

Forename(s) 
 

Andrew 

Player’s Union 
 

IRFU 

Referee Name 
 

Wayne Barnes  Plea ☐  Admitted          ☒  Not admitted 

Offence 
 

Law 9.13 of the Laws of the Game 
 
A player must not tackle an 
opponent early, late or 
dangerously. Dangerous tackling 
includes but is not limited to 
tackling or attempting to tackle an 
opponent above the line of the 
shoulders even if the tackle starts 
below the line of the shoulders. 
 

SELECT:            Red card ☐     Citing    ☒        Other ☐ 
 
If “Other” selected, please specify: 
 
 
 
 

Summary of 
Sanction 

Not applicable as the citing was dismissed. 

 
HEARING DETAILS 

Hearing date 
 

19 July 2022 Hearing venue Audio-visual link  

Chairman/JO 
 

Adam Casselden SC (Australia) 

Other Members of 
Disciplinary 
Committee 

Stefan Terblanche (ex-international player for South Africa) 
Frank Hadden (ex-international coach of Scotland) 

Appearance Player 
 

YES ☒        NO ☐ Appearance Union YES ☒         NO ☐ 

Player’s 
Representative(s) 

Aaron Lloyd Disciplinary Officer 
and/or other 
attendees 

Mark Ray– Disciplinary 
Coordinator 
Michael Kearney – Ireland 
Team Manager 
 

List of 
documents/materials 
provided to Player in 
advance of hearing 

Citing Commissioner’s Report dated 16 July 2022 
Referee’s Yellow Card Report (Wayne Barnes) dated 16 July 2022 
Assistant Referee #1’s Report (Karl Dickson) dated 18 July 2022 
Assistant Referee #2’s Report (Christophe Ridley) dated 18 July 2022 
TMO’s Report (Tom Foley) dated 18 July 2022 
Statement of Brodie Retallick 
Medical Report of Dr James McGarvey (NZ Team Doctor) dated 16 July 2022 
Video footage of the alleged incident captured from different angles and played at different 
speeds 
Broadcast with communications with referee 
Statement of Andrew Porter (the “Player”) 
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The Player’s response to the Judicial Committee’s Standard Directions and the Player’s 
written submissions 
 

  
SUMMARY OF ESSENTIAL ELEMENTS OF CITING/REFEREE’S REPORT/VIDEO FOOTAGE 

 
Introduction 
 
The Judicial Committee convened a hearing to consider the Citing Complaint made against the Player 
arising out of a match played between New Zealand and Ireland on Saturday, 16 July 2022 at Sky Stadium, 
Wellington, New Zealand.  
 
Mr James Sherriff of Australia was appointed as the Citing Commissioner to this match and cited Mr 
Andrew Porter, the Player (IRE #1) for an alleged offence under Law 9.13 namely, a player must not tackle 
an opponent early, late or dangerously. Dangerous tackling includes but is not limited to tackling or 
attempting to tackle an opponent above the line of the shoulders even if the tackle starts below the line 
of the shoulders.   
 
It was alleged by the Citing Commissioner that the Player effected a dangerous upright tackle on the ball 
carrier (NZ #4) resulting in direct head-on-head contact.  The Citing Commissioner determined that the 
Player’s actions met the Red Card Test and cited him accordingly. 
 
At the hearing the Player accepted that his conduct was contrary to Law 9.13 and, therefore, amounted 
to an act of Foul Play.  The Player, however, denied that his act of Foul Play met the Red Card Test and 
contended that the Citing Complaint should be dismissed.   
 
The Player advanced a case that the Referee’s decision to issue a Yellow Card for his act of Foul Play in the 
49th minute of the second half of the match was correct and that, on the balance of probabilities, the 
decision of the Citing Commissioner to cite the Player was wrong. 
 
Given the Player’s concession that his tackle on NZ #4 amounted to an act of Foul Play for a breach of Law 
9.13 the central issue for determination by the Judicial Committee was whether, on the balance of 
probabilities, the Citing Commissioner’s decision to cite the Player was wrong.  To resolve that question 
the Judicial Committee had to determine whether the Player’s act of Foul Play met the Red Card Test.  
This was a difficult question to resolve in the circumstances of this case and the evidence was finely 
balanced as to the correct outcome. 
 
Citing Commissioner’s Report 
 
The Citing Commissioner’s report was in the following terms: 
 
“New Zealand (NZ) 4 is running forward with the ball. Ireland (I) 1 approaches NZ 4 and I1’s head makes 
direct contact with the NZ 4 players head.   
 
This incident meets the Red Card Threshold for a Citing as: 
 
Head contact has occurred   
 
This is foul play 
 
Ireland player was at fault and action could have been avoided by the Ireland player 
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The degree of danger was high and the NZ 4 player did sustain injury to the head (please refer to medical 
statement), there was significant force in the action 
 
There is no mitigation as the Ireland player remained fully upright, this is also supported by the referees 
statement at the time of TMO review the Referee stated “There is no mitigation”  
 
Evidence of Match Officials  
 
The Referee, Mr Wayne Barnes provided a short Referee Report for the Yellow Card he issued to the Player 
as follows: 
 
“In the 10th minute of the second half the TMO, Tom Foley asked me to review potential foul play.  I looked 
at the big screen and saw Ireland 1 tackle NZ 4.  As he made the tackle their heads collided.  I deemed this 
to be foul play as Ireland 1 was not bent at the waist.  I deemed it to not be a high degree of danger.  I 
considered mitigation but do not think it relevant.” 
 
The TMO, Mr Tom Foley provided a short report in the following terms: 
 
“I brought the incident to the attention of Wayne [Barnes] after checking for what had caused the injury 
to NZ4. It was clear that the tackler was upright and therefore at fault and that there was direct head on 
head contact. I formally referred it to Wayne [Barnes]. I agree with his comments and the fact that Ire1 
was not hitting forward into the tackle and therefore agreed that the sanction should be a YC [yellow 
card]. There was no obvious mitigation.” 
 
The two Assistant Referees in their reports agreed with the Referee’s report and his decision to issue a 
Yellow Card to the Player.   
 
The broadcast footage recorded the exchange between the Referee and the TMO when they discussed 
the incident during the match.  Relevantly, the following was recorded: 
 
Referee: Okay...so, 1’s upright...and there’s head on head collision.  So we have got foul play 

because 1 is upright.   
TMO:  Yeah...so here’s your contact point.   
Referee:  Okay, he’s upright.  He’s absorbing the tackle.   
TMO:   Agree, he’s not hitting up into it, no. 
Referee:  Okay, there’s no mitigation.   
TMO:   Agreed.  
Referee:  So we’re going Yellow Card, number 1.  We agree?   
TMO:   Agreed. 
Referee:  Thank you. 
 
Video Footage 
 
The video footage shows NZ #8, turn the ball inside (his right-hand side) to NZ #4 (the “ball carrier”) who 
runs at pace in a relatively upright position, slightly hunched, towards the defensive line.  Ireland’s 
defensive line is in reasonable shape with its players moving from left to right across the field to cover 
New Zealand’s attack.  There are no real holes in the defensive line.  NZ #4 grips the ball tightly in a manner 
suggestive that he was not looking to offload the ball but to enter the defensive line forcefully.  The ball 
carrier’s actions could be fairly described as him charging towards his opponents or hitting it up to bump 
defenders off.    
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Before NZ #8 off loads the ball to NZ #4 the Player can be seen tracking across the field (to his right) to 
assist IRE #2 cover NZ #8.  When NZ #8 turns the ball inside to NZ #4 the Player can be seen to immediately 
cease his direction of travel, to square up in order to defend the inside channel NZ #4 is now in as the ball 
carrier.  This happens quickly, in a matter of seconds.  
 
Before contact with NZ #4 the Player is upright with both his knees slightly bent. He can be clearly seen 
setting his feet and bracing for contact with NZ #4.  As NZ #4 enters the contact zone both the Player’s 
arms can be seen to wrap around NZ #4.  At no time does the Player seek to carry out a dominant tackle.  
At all times the Player is in a passive position.  He is not dynamic.  He does not move forward with his 
body.  He does not lead with his head or shoulder. He appears to be set to absorb the contact with NZ #4.  
 
By reason of the Player being upright he creates a dangerous situation whereby there is direct contact 
with his head and the head of NZ #4.  After contact the Player can be seen being pushed backwards as he 
absorbs the force created by the collision.  It would be unrealistic to expect that the Player would have 
been able to adjust and react in the short time available, between when NZ #4 receives the ball and makes 
contact with the Player, to drop quickly into the low tackle entry position to perform a chop tackle.  There 
was simply no time available to the Player.  
 

ESSENTIAL ELEMENTS OF OTHER EVIDENCE (e.g. medical reports) 
 
Evidence of Dr McGarvey 
 
The New Zealand Team Doctor, Dr James McGarvey provided a medical report confirming that NZ #4 was 
permanently removed from the field following the tackle and was subsequently diagnosed with three 
fractures through the cheekbone which has displaced (caved in).  NZ #4 will require surgery and return to 
play is typically 6-8 weeks.  
 
Evidence of Brodie Retallick  
 
Brodie Retallick, NZ #4 provided a short statement in neutral terms stating he remembers getting the pass 
inside from NZ #8 and when catching the ball, have the collision with the Player.  He stated that the Player 
checked on him on the ground and also messaged him on Instagram.  

 
SUMMARY OF PLAYER’S EVIDENCE 

 
The Player provided a written statement, relevantly, in the following terms: 
 
“I accept that I could have done better to avoid the head clash.  In particular, I could have bent lower, or 
possibly got to the side more, to avoid the direct impact, but that is difficult when the player carrying the 
ball is trying to run directly into you to bump into you and push you off.  I believe that getting into a safer 
position when a player is running at you is something I can work on, and I will focus on trying to get lower.   
 
I accept that the Yellow Card I received on the night was fair. I didn’t hit into Brodie with any degree of 
force myself.  I got myself into a position to accept his contact.  But, I accept I was too upright when the 
collision occurred and that this contributed to the head clash.   
 
The All Blacks had the ball following a ruck.  I was standing behind the ruck, slightly to the left.  When they 
went to our right, first to Ardie Savea and then back into the inside channel to Brodie, I was tracking right 
across the field.  When Brodie got the ball and came back towards me, I was right in his running line.   
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I prepared to tackle him by placing my left foot and then placing my right foot to the side.  I stopped moving 
forward, and made a deliberate decision not to step forward with force into the tackle, but instead to 
accept the collision from Brodie into me.  I lifted my arms to try and wrap him and my intention was to 
absorb his hit, and go backwards, trying to hold him up for a maul.  If that wasn’t possible I knew I would 
go backwards onto the ground in the tackle.   
 
I felt like I got it pretty right.  I got my arms around Brodie, and held him up to begin with, but then the 
force of him coming forward, and me going backwards, together with his strength to twist and go to 
ground, took us to ground.  I’m not sure that I initially realised there had been a head clash, but I see on 
the video that his cheek collides with my forehead.  I had bent my legs at the knees to try and get low, and 
to brace myself for the impact, but I accept my head was still relatively high.  I could have tried to bend 
more at the hips or tried to get my head to the side, but as I say, that is hard when the player with the ball 
is trying to hit you directly on to bump you off.  This is definitely something I want to work on with my 
coaches though as I do not want this to happen again if I can avoid it.”  
 
The Player’s oral evidence was broadly consistent with his written statement.  He gave evidence that he 
was tracking from left to right and then NZ #8 passed the ball inside to NZ #4.  He called this a late change.  
He said he saw NZ #4 coming towards him.  He said he planted his feet and bent his knees to absorb the 
contact.  He stated he chose not to proceed forward but to let the ball carrier come to him.  It was his 
intention to soak the tackle and absorb the contact.  He felt the contact and thought it was between his 
head and NZ #4’s shoulder.   
 
He did not consider his tackle a dominant tackle.  He said he was not going forward to win the gain line.  
He said he had no time to effect a chop tackle.  His only intention was to soak the tackle. 
 

FINDINGS OF FACT 
 

Regulation 17 
 
Set out below are the applicable regulations relevant to this matter. 
 
Regulation 17.15.1 provides that “the standard of proof for all matters under Regulation 17 shall be on 
the balance of probabilities.” 
 
Regulation 17.15.3 provides that “At first instance disciplinary hearings, in the event that the Player does 
not accept that the act(s) of Foul Play which is the subject of the disciplinary hearing warranted the Player 
being Ordered Off or cited, the burden of proof rests on the Player to show that the referee/citing 
commissioner was wrong.” 
 
Regulation 17.16.1 relevantly provides that “The Disciplinary Committee shall first determine whether or 
not the relevant act(s) of Foul Play warranted the Player being Ordered Off or should have resulted in the 
Player being Ordered Off.”   
 
Under Regulation 17.16.1(b) the Player may “deny that the act(s) of Foul Play warranted the Player being 
Ordered Off or cited in which case, the Player may seek to show that the decision of the referee or Citing 
Commissioner was wrong.  The Disciplinary Committee or Judicial Officer may review the decision of the 
referee or Citing Commissioner and the circumstances surrounding it.  In any such case, the Disciplinary 
Committee or Judicial Officer shall not make a finding contrary to the decision of the referee or Citing 
Commissioner unless they are satisfied, on the balance of probabilities that the decision of the referee or 
Citing Commissioner was wrong.  In a case where a Player has been cited, the Disciplinary Committee or 
Judicial Officer may take account of any action taken during the Match in respect of the alleged Foul Play 
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by the Match Officials and may review the referee’s decision and the circumstances surrounding it and 
may make a finding contrary to the referee’s decision.” 
 
Decision 
 
Did the Player’s act of Foul Play meet the Red Card Test?   
 
To answer that question the Judicial Committee had to apply World Rugby’s Head Contact Process 
(“HCP”).  The HCP is a Law Application Guideline designed to aid consistency in the application of sanctions 
by providing guidance on how contact with the head should be approached by match officials and 
disciplinary personnel.  When applying the HCP it is to be borne in mind that match officials and 
disciplinary personnel are required to consider a number of questions or steps to determine the most 
appropriate outcome or sanction for the alleged Foul Play involving head contact.   
 
The answers to some of these questions require a subjective evaluation based on the objective evidence 
before the decision maker.  Rugby is a dynamic contact sport where players are routinely called upon to 
make split second decisions in order to adjust or react to the events unfolding before them. Against that 
background it is to be expected that, from time to time, reasonable minds may differ on the correct 
outcome when applying a particular question from the HCP to the objective evidence.  
 
The HCP makes it very clear that the focus must be on the actions of those involved in the alleged incident, 
not the injury.  Coming now to the application of the HCP to the facts of this case: 
 
Question 1, Has head contact occurred? 
 
The answer to this question is an uncontroversial “Yes”. There was direct head-on-head contact between 
the Player and NZ #4. 
 
Question 2, Was there any Foul Play?  
If yes, was the Player at fault? 
 
The answers to these two questions are also an uncontroversial “Yes”. The Player correctly admitted that 
he was in breach of Law 9.13 by performing a dangerous upright tackle on NZ #4. The Player was at fault 
as he performed a reckless tackle on NZ #4 resulting in direct contact with his head and the head of NZ 
#4.  His offending actions could have been avoided if he had lowered his body height or positioned himself 
more to one side. 
 
Question 3, What was the degree of danger? 
 
To answer this question requires, in part, a subjective evaluation.  It is the answer to this question where 
we accept reasonable minds may differ because of the evaluative exercise the decision maker has to 
undergo to arrive at their answer.  This incident is a good case in point.  By way of example, the Referee 
in his report determined that the degree of danger was not high. The Citing Commissioner in his report 
determined that the degree of danger was high. After careful analysis the Judicial Committee has 
determined that the degree of danger was medium to high.  In reaching that conclusion we had regard to 
the HCP which directs attention to whether there was “direct vs indirect contact” and whether the force 
involved in the contact was “high force vs low force”.  Our assessment that the degree of danger was 
medium to high was based on the following reasons: 
 
First, we found that there was direct contact to the head of NZ #4 by the Player’s head.  This direct head-
on-head contact was primarily caused by the Player being too upright when he made the tackle. 
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Secondly, we assessed the level of force brought about by the Player’s actions to be medium to high.  We 
did so because the Player was at all material times stationary waiting to absorb the contact.  The Player 
was not moving into the tackle with any speed nor had he not lost control of his actions.  
 
We did not agree with the Citing Commissioner’s assessment that the level of force was significant.  In 
making that assessment the Citing Commissioner has, in our opinion, focussed more on the unfortunate 
injury to NZ #4 rather than on the actions of the Player. 
 
Having found that the degree of danger was medium to high the Judicial Committee was then required, 
under the HCP, to ask the next and final question, namely: 
 
Question 4, Is there any mitigation?  
 
The HCP provides guidance as to what may be considered as mitigation.  Pursuant to the HCP “Upright – 
passive vs dynamic” can be considered as a mitigating feature.  To answer this question also requires a 
subjective evaluation and reasonable minds may differ on whether mitigation is present, and if so, the 
nature and extent of the mitigation necessary to mitigate down the relevant degree of danger. 
 
In the Judicial Committee’s assessment there was, in this case, mitigating features present to reduce the 
degree of danger down to a point below the Red Card Test.  Contrary to the opinions expressed by the 
Referee and the Citing Commissioner we found, on balance, that there was mitigation present in this case.  
In our opinion the Player was upright and passive in the tackle.  He was not upright and dynamic.  At no 
time does the Player seek to carry out a dominant tackle.  He does not move forward with his body.  Whilst 
he was upright he did not lead with his head, shoulder or arms. The Player before the tackle is stationary 
and clearly sets himself to absorb the contact with NZ #4 and does absorb the contact as he is pushed 
backwards from the force of the contact.  Attached to this decision is a series of still photographs taken 
from the video footage which demonstrates, in sequence, the absorbing nature of the Player’s tackle.  The 
Player’s act of Foul Play was not intentional nor was it highly reckless to deny him the benefit of this 
mitigation. 
 
In our respectful opinion the Citing Commissioner was in error by omitting to consider the absorbing 
(passive) nature of the tackle as a mitigating feature in the Player’s offending to bring the level of danger 
down to a point below the Red Card Test. 
 
The Judicial Committee’s finding of mitigation in this case (Upright – passive) should not be construed as 
giving the green light to “choke tackles” whereby the player wrestles with the ball carrier to keep him 
upright to create a maul situation.  Each case must be assessed on its own peculiar facts and circumstances 
and the HCP applied accordingly. 
 
The Judicial Committee, therefore, agreed that the Referee’s decision that the Red Card Test had not been 
met was correct.  Whilst the Judicial Committee arrived at the same outcome as the Referee our reasoning 
process and our application of the HCP to the facts differed slightly to that of the Referee. The Referee’s 
on-field decision was that the Player’s act of Foul Play warranted a sanction of a Yellow Card.  The Referee 
arrived at that conclusion by assessing the level of danger as not high (we infer by that to mean medium) 
and determined that mitigation was not a relevant consideration. 
 
In our respectful opinion, the Referee has conflated Questions 3 and 4 of the HCP to arrive at his on-field 
decision that the Red Card Test had not been met. In expressing that opinion, it is important to record, 
that no criticism is made of the Referee nor, in our opinion, would any be warranted.  Unlike the Referee 
we had the benefit of all the video footage, which showed various angles of the incident.  Unlike the 
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Referee we had the luxury of time to deliberate and consider, in private, the incident and the proper 
application of the HCP.  In contrast, the Referee was required to make his decision in a matter of minutes 
in the full gaze of the public and without the benefit of all the relevant material.   
 
In our opinion the Referee in assessing that the level of danger was not high has in fact taken into account 
mitigating features namely, the passive nature of the tackle and the fact that the Player did not lead with 
his body (head, shoulder or arms).  This is evident by his exchange with the TMO during the match when 
the incident was discussed: 
 
Referee: Okay...so, 1’s upright...and there’s head on head collision.  So we have got foul play 

because 1 is upright.   
TMO:  Yeah...so here’s your contact point.   
Referee:  Okay, he’s upright.  He’s absorbing the tackle.   
TMO:   Agree, he’s not hitting up into it, no. 
Referee:  Okay, there’s no mitigation.   
TMO:   Agreed.  
Referee:  So we’re going Yellow Card, number 1.  We agree?   
TMO:   Agreed. 
Referee:  Thank you.  (our underlining) 
 
Therefore, having regard to the totality of the evidence before us we are satisfied, on the balance of 
probabilities, that the decision of the Citing Commissioner to cite the Player was wrong.  In our opinion 
the Referee’s decision that the Player’s act of Foul Play did not meet the Red Card Test was correct.  
Accordingly, the Citing Complaint was dismissed and the Player was free to resume playing rugby. 

 
DECISION 

  
Breach admitted ☐           Proven  ☐        Not proven ☒    Other disposal (please state)  ☐ 

 
Signature  
(JO or Chairman) 
 

Adam Casselden SC 
Chairman 

Date 26 July 2022 
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