
Disciplinary Decision (v July 2021)  Page 1 of 17 

DISCIPLINARY DECISION 

Match 
 

Canada v USA  

Competition 
 

RWC Qualifier 

Date of match 
 

September 11, 2021 Match 
venue 

Infinity Park, Glendale 
Colo 
USA 

Rules to apply 
 

Regulation 17 World Rugby Handbook 
 

 
PARTICULARS OF OFFENCE 

Player’s surname 
 

Brakeley Date of 
birth 

August 31, 1989 

Forename(s) 
 

Nate 

Player’s Team 
 

USA 

Referee Name 
 

Mike Adamson Plea ☐  Admitted          ☒  Not 
admitted 

Offence 
 

Law 9.18, A player must not 
lift an opponent off the 
ground and drop or drive 
that player so that their 
head and/or upper body 
make contact with the 
ground. 

SELECT:            Red card ☐     Citing    ☒        Other ☐ 
 
If “Other” selected, please specify: 
 
 
 
 

Summary of 
Sanction 

None 

 
HEARING DETAILS 

Hearing date 
 

September 17, 2021 Hearing venue Zoom Telephone Call 

JO 
 

James S. Russell 

Other Members of 
Disciplinary 
Committee 

None 

Appearance Player 
 

YES ☒        NO ☐ Appearance Union YES ☒         NO ☐ 

Player’s 
Representative(s) 

James Gillenwater-Attorney 
Gary Gold-USA Coach 
Oscar Alvarez-USA Team Manager 

Disciplinary Officer 
and/or other 
attendees 

Jen Gray-WR DDO 

List of 
documents/materials 
provided to Player in 
advance of hearing 

Citing Commissioner Report 
Canada Tour Manager Report-No Injury to Canadian Player 
2 Statements from Referee as to what he saw 
Video Clip of incident 

  
SUMMARY OF ESSENTIAL ELEMENTS OF CITING/REFEREE’S REPORT/INCIDENT FOOTAGE 

 
Citing Commissioner Report: 

Law 8.18.  At tackle->ruck Red #6 attempts to poach ball.  White #4 [the Player] lifts #6 upside 
down and he lands on the top of his head. 
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The referee did not penalize this action and so filed no report.  Upon my question submitted to the 
referee via the WR DDO, the referee first “confirmed the penalty was for holding on and not for foul 
play. He stated he did not see any foul play in this incident.”  Upon my subsequent request for 
clarification (Did he not see the action at all, or did he see it but determine it was not Foul Play?), the 
referee replied, “I was aware at the time of the Canadian players leg going in the air but didn’t see a 
clear lift by USA 4 to deem foul play.” 
 
The Video Clip has 9 views of the incident: 6 from the side in real time and slow motion, 2 from behind 
the Canadian side in real time and slow motion, and 1 from a hand-held sideline camera. The clips show 
USA in white winning the ball from a tackle/ruck and passing the ball out toward the camera, to USA’s 
right, to USA 2 who takes the ball and moves forward to the right of the screen where he is hit by 
several Red Canadian players, and USA 2 goes to the ground with Canada 6 on top of USA 2 and the ball.   
Canada 6 enters from the right, and puts his head down and angles his body down as he moves down 
and reaches over USA 2 in attempt to attempt to gain possession of the ball.   
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USA 5 and USA 4 (the Player) wearing a black scrum cap enter from the left in support.   
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Disciplinary Decision (v July 2021)  Page 4 of 17 

 
 
 
 
 
SA 5 goes to ground to his right with his back closest to the camera on the near side, and the Player is on 
the far side of the action.  The Player’s left arm is around Canada 6’s right leg and appears to be pulling 
up. 
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The Player’s right arm is around Canada 6’s right shoulder as the Player is attempting to roll Canada 6 
forward and to the camera’s left, off the ball.  At the same time USA 5’s left arm is over the back of 
Canada 6 and first is clearly grasping and pulling on the Player’s right/forward arm; thereafter USA 5’s 
left hand slides off the Player.   
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The Player’s right arm is around Canada 6’s right shoulder as the Player is attempting to roll Canada 6 
forward and to the camera’s left, off the ball.  The Player continues to roll such that the Player lands on 
his right shoulder, while Canada 6 goes vertical with his right leg straight up in the air and his head 
vertically down onto the ground.   
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Canada 6’s left leg initially stays straight out off in the direction whence he came.  The Player presented 
a still shot which he stated showed that Canada 6’s left foot did not initially leave the ground as the 
Player was pulling Canada 6 into the roll. 
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As he slides down the Player releases Canada 6 and rolls onto his back, while Canada 6 has his back to 
the near side camera and both of Canada 6’s legs go to vertical.    
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Canada 6, now released by the Player and USA 5, falls back in the direction whence he came and his legs 
land on USA 5.    
 

 
 
The referee then blows his whistle and awards a Penalty Kick to Canada for an unidentified USA player’s 
failure to release. 
 

ESSENTIAL ELEMENTS OF OTHER EVIDENCE (e.g. medical reports) 
 
The Canadian Tour Manager reported that Canada 6 did not suffer any injury in this incident and 
continued on with the match. 
 

SUMMARY OF PLAYER’S EVIDENCE 
 
The Player and his attorney Mr. Gillenwater had no objection to my serving as Judicial Officer in this 
matter, no objection to the hearing being recorded and viewed subsequently by another Judicial Officer, 
and did not wish any further time to prepare for the hearing.  Other than the one still shot referenced 
above, at the hearing the Player and his attorney presented no evidence and called no witnesses.   
 
In response to the World Rugby Standard Directions which I sent to him, the Player submitted his 
Prehearing Statement in which he denied that he had committed an act of Foul Play and denied that the 
Red Card Test (set forth in WR Regs 17.2.1, 17.3.1(g), 17.9.3(a), 17.10.1, and 17.16) had been met.  
Specifically he stated, “I did not lift any opponent off the ground, and I did not drop or drive any player 
into the ground.” And, “My actions constitute a legal but failed cleanout and the similarly legal actions 
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of the other players involved in the ruck led to an awkward body position for Red #6. Indeed, this sort 
of roll-over clean out has been officially sanctioned by World Rugby in Global Law Trial Law 
9.20(d), which provides that a ‘Player may lever the jackler out of the contest at the ruck.’” 
 
During the hearing the Player and his counsel Mr. Gillenwater noted that the Law cited here, Law 9.18, 
prohibits, “A player must not lift an opponent off the ground and drop or drive that player so that 
their head and/or upper body make contact with the ground.”  To violate this Law, they argued, a 
Player must: 

1.  Lift an opponent  
2. Completely off the ground, and 
3. Drop or drive the opponent 
4. Such that the opponent’s head or upper body contacts the ground. 

They stated that the Player did not “lift” or pull Canada 6 up in the air, but instead was moving Canada 6 
forward and out of the way so as to make the ball available; they argued that the Player would have 
been successful had not USA 5’s body impeded the roll. They also speculated that USA 5’s left hand had 
pulled the Player’s right arm such that the roll was not as clean as the Player intended and that pulling 
may have caused Canada 5 to be shoved up; in other words, if something were done illegally it was not 
totally the fault of the Player.  
They described Canada 6’s body position  as “ostrich”, in that he had at least one foot and his head on 
the ground at the same time, and either 6’s head or foot was on the ground at all times thereafter; 
therefore, they argued, at all critical moments Canada 6 had some part of his body touching the ground, 
and accordingly Canada 6 was never completely off the ground. 
They alleged that, until the attempted roll ended and the Player had released Canada 6, Canada 6 
always was the newly defined Jackler, and that new Law 9.20(d) authorizes a Player to lever a jackler 
away from the ball or tackle as long as he does not drop his weight on the opponent or target the 
opponent’s legs.  They contended the Player was simply trying legally to lever or to roll Canada 6 off the 
tackle and that he never dropped weight on Canada 6 nor targeted his legs, all in compliance with new 
Law 9.20(d).   
Finally, Coach Gold argued that he was not certain, from the video clips, that Canada 6’s head had in fact 
ever contacted the ground.   
 

FINDINGS OF FACT 
 
Pursuant to WR Reg 20.7.9, at the beginning of the hearing I explained to the Player the procedures to 
be followed during the hearing and his right subsequently to pursue an appeal, and went over the 
statements in the Citation; I also indicated that if, at any time during the hearing the Player wished to 
consult privately with his attorney Mr. Gillenwater, I would recess the hearing so they could hold a 
private conversation.  I indicated that if I found that he had committed the Foul Play as cited, he faced 
an initial possible suspension of 6-10-14+ weeks, depending on the entry point determined by following 
the procedures of WR Regs 17.18-17.20.  Accordingly, I find that at the beginning of the hearing the 
Player was fully informed of his rights, the disciplinary procedures to be followed, and the possible 
sanctions. I further find that he did not wish to call any further witnesses or present any further 
evidence. 

Law 9.18 contains the prohibition, “A player must not lift an opponent off the ground and drop or drive 
that player so that their head and/or upper body make contact with the ground.”  Having read the 
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reports repeatedly, reviewed the video clips and one still shot many, many times, and taken into full 
consideration the statements of the referee and the Player and the very helpful comments and 
arguments of Mr. Gillenwater, I find that the Player did not lift Canada 6 off the ground and drop or 
drive Canada 6 into the ground in violation of Law 9.18. 

As background, the intent of the Law clearly is to protect players from having their heads (or upper 
bodies) dropped on or driven into the ground, and I believe the “lift from the ground” language is 
designed to prevent even more serious head injuries as the result of the victim player being forcibly 
grounded from a significant height.  In this instance, the video clips clearly show that Canada 6’ had 
positioned his head initially was no more than 2 feet off the ground, pointed and moving down (video 
:03), and from then on (video clips :08, :26, :31, 1:09) his head never rises any higher-in fact, the actions 
of the 2 American players cause Canada 6’s head to go forward (to the left of the camera) and then 
down from that low height, but never up.  I do not suggest in any way that if an opponent’s head is 
“only” 2 feet off the ground he is fair game to be slammed into the ground, but merely note that this 
instance is nowhere near the scenario of someone being extremely endangered by a slam or drop from 
great height, which may be the intent of Law 9.18. 

As a preliminary matter the argument of the Player’s coach, that the videos fail to establish that 
Canada 6’s head came in contact with the ground, is flatly rejected, as the videos clearly show, and I find 
that, 6’s head moved vertically onto the ground (as a result of the various players’ actions as discussed 
below) andCanada 6 pivoted on his head on the ground.   

Moving forward from that one, Canada 6 was attempting to act as the newly defined jackler (Laws 
Definitions), and clearly, as permitted by new Law 9.20(d) the Player intended to, and I find he did, grasp 
and roll Canada 6 forward (to the left of the camera view) in a levering action so as to make the ball 
available for further play, and that subsequently Canada 6’s head came into contact with the ground.  
The Player argued that he did not “lift” his opponent, but merely rolled him forward or levered him in an 
attempted clean out.  However, It is clear from the video clips (at :04, :09, :17, :26, :31, :39, :49, and 
1:08) and I so find, that in so doing the Player, using his left arm, did indeed lift Canada 6 up by 6’s right 
leg and pull Canada 6 forward, and subsequently the 2 went down to the ground such that Canada 6’s 
head hit the ground; at that point the Player began releasing his left arm from Canada 6’s right leg, but 
the momentum caused by the Player’s pull and lift caused Canada 6 to continue to roll forward, his body 
pivoting on his head as he did so, until both of 6’s legs were vertical, and then, the Player having 
completely released Canada 6 and rolled forward and away, the rest of Canada 6’s body fell to the 
ground and landed on USA 5.  Therefore, it is clear from the videos, and I so find, that the Player did 
indeed exert somewhat of a lifting motion upon Canada 6; to claim that a levering which in part causes 
some of the opponent to go up, is not a “lift” is disingenuous, and such an argument is rejected. 

But it is equally clear that the Player never completely lifted Canada 6 off the ground.  As argued by the 
Player and Mr. Gillenwater, as shown by the still camera shot submitted by the Player (which still shot 
was not available to the Citing Commissioner), and as seen in a careful review of specific points of the 
video clips at :04, :09, :26, :32, and 1:09, Canada 6’s left foot was in contact with the ground at all times 
until after 6’s head had already contacted the ground and after the Player had released his hold in the  
attempted roll or levering of Canada 6.  Therefore, under the principle of Strict Construction, I find that 
the Player himself never lifted Canada 6 up completely off the ground, as specifically required by Law 
9.18.  
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In addition, to the extent that various body parts of Canada 6 did go up at different points in time, as 
noted USA 5 was also involved in the attempted levering or roll.  His left arm is clearly seen (video clips 
:04, :07, :17, :26, :31, 1:08) pulling the left side of the Player’s right arm toward the right of the camera 
and down;  such action can cause the Player’s intended pulling in a leftward, forward direction into a 
partial downward direction.  I find that these actions of USA 5 contributed to the Player’s pulling and 
lifting actions, such that the Player is not fully responsible for the directions in which Canada 6 was 
moved. 

In addition, as stated initially, before the Player arrived and grasped him, Canada 6 was already angled 
downward and moving down and forward.  In such a situation, Canada 6’s angle and motions may have 
impacted the Player’s actions in attempting to lever and pull Canada 6 forward and away, converted 
some of the Player’s horizontal pulling into a partial downward movement, and contributed to the 
Canada 6 being moved down to the ground. 

For all of these reasons, I find that Canada 6 went to ground from a low height and not sorely as a result 
of the actions of the Player, but as the result of the body positions, actions, and movements of the 
Player, USA 5, and Canada 6.  

Finally at all times relevant hereto, the referee was approximately 4m away from the action looking 
directly it with no obstruction to his view (video clips :06, :12, :16-19, :26-27, :33-34, :41, :47-51, :57-
1:02, 1;09-1:11).  And in response to my inquiries through the DDO, he stated (which statements the 
Citation Commissioner also did not have in front of him) he “did not see any foul play in this incident” 
and “I was aware at the time of the Canadian players leg going in the air but didn’t see a clear lift by 
USA 4 to deem foul play.”  In other words, the referee, with a clear view of everything, did not see the 
Player violate Law 9.18.   
 
And neither do I.  At first blush, with Canada 6 going down on his head and his legs vertical above him 
the video looks bad, but upon parsing it as I have done, it is clear, and I find, that such was caused not 
just of the Player but by the totality of the actions of 3 players, and that Canada 6 was never completely 
lifted off the ground. 
 
I find that The Player did not violate Law 9.18 as cited.   
____________________________________________________________________________________ 

 
DECISION 

  
Breach admitted ☐           Proven  ☐        Not proven ☒    Other disposal (please state)  ☐ 

 

CITATION DISMISSED 

SANCTIONING PROCESS 
 

ASSESSMENT OF SERIOUSNESS 
 

Assessment of Intent – R 17.18.1(a)-(b) (or equivalent Tournament rule) 



Disciplinary Decision (v July 2021)  Page 14 of 17 

Intentional ☐                  Reckless ☐ 

State Reasons  
 

Nature of actions – R 17.18.1(c) (or equivalent Tournament rule) 
 
 
 
Existence of provocation – R 17.18.1(d) (or equivalent Tournament rule) 
 
 
 
Whether player retaliated – R 17.18.1(e) (or equivalent Tournament rule) 
 
 
 
Self-defence – R 17.18.1(f) (or equivalent Tournament rule) 
 
 
 
Effect on victim – R 17.18.1(g) (or equivalent Tournament rule) 
 
 
 
Effect on match – R 17.18.1(h) (or equivalent Tournament rule) 
 
 
 
Vulnerability of victim – R 17.18.1(i) (or equivalent Tournament rule) 
 
 
 
Level of participation/premeditation – R 17.18.1(j) (or equivalent Tournament rule) 
 
 
 
Conduct completed/attempted – R 17.18.1(k) (or equivalent Tournament rule) 
 
 
 
Other features of player’s conduct – R 17.18.1(l) (or equivalent Tournament rule) 
 
 
 

 

ASSESSMENT OF SERIOUSNESS CONTINUED 
 

Entry point  
Top end*             Weeks/Matches 
 ☐ 

Mid-range               Weeks/Matches 
 ☐ 

Low-end                 Weeks/Matches 
  ☐ 

 

*If Top End, the JO or Panel should identify, if appropriate, an entry point between the Top End and the maximum 
sanction and provide the reasons for selecting this entry point, below. 

In making this assessment, the JO/Committee should consider World Rugby Regulations 17.18.1(a), 17.18.1(g), and 
17.18.1(h) or the equivalent provisions within the Tournament Rules referred to above. 
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Reasons for selecting Entry Point above Top End 
 

 

RELEVANT OFF-FIELD MITIGATING FACTORS 
 

Acknowledgement of guilt and timing – R 17.19.1(a) (or 
equivalent Tournament rule) 

Player’s disciplinary record/good character – R 17.19.1(b) 
(or equivalent Tournament rule) 

 
 

 

Youth and inexperience of player – R 17.19.1(c) (or 
equivalent Tournament rule) 

Conduct prior to and at hearing – – R 17.19.1(d) (or 
equivalent Tournament rule) 

  

Remorse and timing of remorse – R 17.19.1(e) (or 
equivalent Tournament rule) 

Other off-field mitigation – R 17.19.1(f) (or equivalent 
Tournament rule) 

  

 
Number of weeks/matches deducted:                       
 
Summary of reason for number of weeks/matches deducted: 
 

ADDITIONAL RELEVANT OFF-FIELD AGGRAVATING FACTORS 
 

Player’s status as an offender of the Laws of the Game – R 17.20.1(a) (or equivalent Tournament rule) 
 

Need for deterrence – R 17.20.1(b) (or equivalent Tournament rule) 
 

Any other off-field aggravating factors – R 17.20.1(c) (or equivalent Tournament rule) 
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Number of additional weeks/matches:                           

 
SANCTION 

 
NOTE: PLAYERS ORDERED OFF OR CITED BY A CITING COMMISSIONER ARE PROVISIONALLY SUSPENDED PENDING 
THE HEARING OF THEIR CASE, SUCH SUSPENSION SHOULD BE TAKEN INTO CONSIDERATION WHEN SANCTIONING – 
R 17.12.5(f) / 17.13.7 (or equivalent Tournament rule) 

Total sanction  None Sending off sufficient  ☐ 
 

Sanction commences 
 

 

Sanction concludes  

Matches/tournaments 
included in sanction 

 

 
Costs 
 

None 

 
Signature  
(JO or Chairman) 
 

James S. Russell 
 

Date September 20, 2021 
 

NOTE:  YOU HAVE 48 HOURS FROM NOTIFICATION OF THE DECISION OF THE CHAIRMAN/JO TO LODGE AN APPEAL WITH THE 
TOURNAMENT DIRECTOR – R 17.24.2(a) (or equivalent Tournament rule)  
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